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FOULSTON SI EFKIN LLP, fornerly known as Foul ston & Siefkin LLP;
HARVEY R SORENSON,

Pl ai ntiffs-Appel | ees-Cross Appel | ants,
vVer sus

VELLS FARGO BANK OF TEXAS N. A., Trustee of the El eanor Pierce
Stevens Irrevocable G ft Trust,

Def endant - Appel | ant - Cr oss Appel | ees.

Appeals fromthe United States District Court
for the Northern District of Texas

Before SM TH, BARKSDALE, and DENNI'S, Crcuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

Wl |l s Fargo Bank of Texas N. A, trustee of the El eanor Pierce
Stevens Trust, appeals the summary judgnent awarding Harvey R
Sorenson rei nbursenent for fees and expenses he cl ai ns he i ncurred,
but admts he did not pay, as a defendant in state-court litigation
regarding his serving as trustee for the Trust. Sorenson and his
law firm Foul ston Siefkin LLP (Siefkin), cross—appeal the anount
awar ded.

Primarily at issue is application of the word “rei nbursenent”
as enployed in the Trust. The judgnent is VACATED;, judgnent is

RENDERED f or Wells Fargo.



Sorenson, a partner at Siefkinin Wchita, Kansas, created and
drafted the Trust in 1989, wth a debenture from Marshal
Petrol eum Inc., paying $50,000 interest per nmonth. Sorenson was
the first trustee. Stevens, then 85 years old, signed the Trust in
Dal | as, Texas. She was the designated primary beneficiary for ten
years, to be followed by her son, J. Howard Marshall, [1]I

Sorenson remained the trustee until resigning in 1996. That
year, Marshall I11 sued Sorenson and Siefkin in Texas state court
(Texas action), rai sing vari ous breach-of -fi duci ary-
duty/ m smanagenent clains regarding the Trust, as well as other
clains regarding his father’s (Marshall 11) estate. Sorenson and
Siefkinretained alawfirmin Texas to represent themin the Texas
action. A partial summary judgnent was awarded Sorenson and
Siefkin in 1999, dismssing all clains relating to the Trust and
Stevens’ estate. In 2001, judgnent was awarded Sorenson and
Siefkin on the remaining clains.

Sorenson and Si ef kin had approximately $1.5 mllion in charged
fees and expenses in the Texas action. Siefkin's liability
i nsurance paid all of thembeyond t he deductible ($250,000), which
Si ef ki n paid.

In turn, Sorenson and Siefkin requested paynent from Wells
Fargo, the current trustee of the Trust, for those fees and
expenses. Wells Fargo refused and filed this action in Texas state

court, seeking a declaration under Tex. QvVv. Prac. & ReMm CooE 8§



37.001 that Trust assets could not be used to pay those fees and
expenses.

| nvoki ng diversity jurisdiction, Sorenson and Si ef kin renoved
this action to federal court, and counter-clainmed for negligence
and breach of contract or violation of the Trust. They requested
approximately $1.3 mllion from Wlls Fargo for the fees and
expenses fromthe Texas action.

The district court realigned the parties, maki ng Sorenson and
Siefkin the plaintiffs and Wells Fargo the defendant. After cross-
nmotions for summary judgnent were filed, the district court held:
(1) Sorenson was entitled to rei nbursenent of fees and expenses he
i ncurred before he received the partial summary judgnment in 1999 in
the Texas action; (2) the collateral-source rule, which bars
reduction of an award nerely because a third party pays an i ncurred
liability, applied to this action; (3) Sorenson was not entitled to
recover any fees or expenses incurred after the 1999 parti al
summary judgnent, absent show ng special circunstances warranting
recovery, because that ruling extinguished all clains relating to
the Trust; and (4) Siefkin had no right to subrogation because it
was jointly and severally liable for Sorenson’s fees and expenses.

| nstead of proceeding with a jury trial, Sorenson stipulated
he i s owed $225,000 if he cannot recover fees or expenses incurred

after the partial summary—judgnent, and the parties reserved the



right to appeal adverse rulings by the district court.
Accordingly, a final judgnent was entered in March 2005.
1.

Wells Fargo clains the district court erred: by granting
Sorenson, and denying it, summary judgnent on Sorenson’s
rei mbursenment claim and by applying the collateral source rule.
Sorenson and Siefkin maintain the court erred by denying recovery
for fees and expenses incurred after the partial summary judgnent.
Siefkin also contends it is entitled to equitable subrogation for
fees and expenses incurred by Sorenson but paid by Siefkin.
Because the district court erred in all ow ng Sorenson any recovery,
we need not address the other issues.

A sunmary j udgnent pursuant to Federal Rule of Cvil Procedure
56 is reviewed de novo. E.g., Todd v. AIGLife Ins. Co., 47 F.3d
1448, 1451 (5th G r. 1995). Such judgnent is proper “if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together wwth the affidavits, if any, show that there is
no genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of |aw’. FEp. R Qv. P
56(c). Al evidence is viewed in the light nost favorable to the
non-novant. E. g., Kee v. Cty of Rowett, 247 F.3d 206, 210 (5th
Cr.), cert. denied, 534 U. S. 892 (2001). A party opposing sunmary

j udgnent nust provide specific facts showing the existence of a



genui ne issue for trial; it may not rest on the pleadings. E.g.,
Ragas v. Tenn. Gas Pipeline Co., 136 F. 3d 455, 458 (5th Cr. 1998).

The parties agree Kansas |aw, which governs the Trust terns
and provisions, applies tothis diversity action. Pursuant to that
law, “all provisions [of the Trust nust be construed] together and
in harmony with each other rather than by critical analysis of a
single or isolated provision”. Metro. Lifelns. Co. v. Strnad, 876
P.2d 1362, 1371 (Kan. 1994).

The applicable Trust | anguage states: if the trustee is sued

on Trust-related issues and
is adjudicated or is otherw se denonstrated,
to the satisfaction of the court in which such
suit is instituted, to be free fromliability

[the] Trustee shall be entitled to

rei nbursenent out of the trust estate for al
reasonable costs and expenses, including
attorneys’ fees, incurred in resisting such
sui t.

(Enphasi s added.) Sorenson was sued in his capacity as trustee and

adj udi cated not |iable.

The linchpin for this appeal is Sorenson’s not having paid
anything “in resisting” the Texas action (other than m ni mal
expenses, nostly related to travel, for which he was rei nbursed by
Si efkin). At issue, therefore, is whether, under Kansas | aw,
Sorenson may be reinbursed for fees and expenses incurred, even

t hough he pai d none. (Sorenson and Siefkin were both defendants in

the Texas action. Siefkin does not claim Sorenson owes it noney



for its paying the fees and expenses. Nor does Sorenson, as a
partner in Siefkin, claiman undivided interest in the noney used
to pay them)

The Trust does not define “reinburse” or “incur”, and thereis
no Kansas law directly on point. The district court relied on
Hephner v. Traders Ins. Co., 864 P.2d 674 (Kan. 1993), in granting
Sorenson summary judgnent. Hephner, however, involved the Kansas
Aut onobi | e I njury Reparations Act (KAIRA), Kan. STAT. ANN. § 40- 3101.
I n Hephner, a young child, cared for by her grandparents after her
nmot her was killed in an aut onobil e acci dent, sought paynent froman
insurer for that care, pursuant to the KAIRA. It entitled her to
nmoney for services her nother woul d have provi ded had she not di ed.

Hephner, 864 P.2d at 676.

The chil d’ s grandfat her docunented chargi ng his granddaughter
$25 per day for “daily care 24 hours a day, 7 days a week”. [|d. at
679. Al though the grandfather did not intend to collect any noney
from his granddaughter unless she recovered insurance benefits
under the KAIRA the court held: “she ... incurred an obligation
to pay him as evidenced by the [$25 per day] invoice”; and such
liability can be incurred even if paynent is deferred. | d.
Hephner was al so partly based on the KAIRA' s underlying | egi sl ative
intent; the court noted the | egislature could not have intended to
all ow rei nbursenent for victins financially able to enploy private

care but not for those dependent on their famlies for care (and



thus, as with the young child in Hephner, owed noney, if at all,
for that care, only upon collection of insurance benefits). 1d. at
680. In addition, to the extent Hephner involved an anbi guous
i nsurance contract, such contracts are interpreted liberally to
benefit the insured. O Bryan v. Colunbia Ins. Goup, 56 P.3d 789,
792 (Kan. 2002).

The district court also discussed the definition of
“Incurred”, citing dictionaries and case law from various
jurisdictions for the proposition that liability can be incurred
even if paynent is never nmade. Assum ng arguendo that is correct,
the Trust entitles the trustee only to rei nbursenent for incurred
liabilities. It does not dictate paynent for them Sorenson, the
drafter of the Trust, used the word reinbursenent, not paynent.

Bl ack’ s Law Di cti onary defines “rei nbursenent” as “repaynent”
or “indemmification”. BLACK' s LAw Dictionary 1312 (8th ed. 2004).
Simlarly, when Sorenson drafted the Trust in 1989, Bl ack’ s defi ned
“rei nmburse” as “[t]o pay back, to nake restoration, to repay that
expended; to indemify, or make whol e”. BLACK S LAwW DiCTIONARY 1157
(5th ed. 1979).

Sorenson and Siefkin counter with the Anerican Heritage
Dictionary’s second definition of “reinburse”: “To pay back or
conpensate (another party) for noney spent or |osses incurred”
THE AMERI CAN HERI TAGE DicTionarY (4t h ed. 2000). Even accepting that

definition, Sorenson would not be entitled to reinbursenent.



Moreover, as stated in United States v. Upton, “[r]ei nmbursenent
necessarily inplies that sonething has been paid which requires
conpensation for noney spent”. 91 F.3d 677, 682 & n.8 (5th Cr.
1996) (citing WEBSTER s || NewRI VERSI DE UNI VERSI TY DI CTI ONARY 991 (1984)),
cert. denied, 520 U S. 1228 (1997). Because Sorenson is not out
any noney, and never will be, there is nothing “to pay [hinm back
or conpensate [hin] for”, even if he did incur expenses at sone
poi nt .

To hold otherwise would be to allow Sorenson, a |lawer, to
claim he drafted the Trust’s “reinbursenment” clause with the
understanding it mght allowhim in effect, to receive a w ndf al
if he prevailed in an action against him in his capacity as
trustee. That cannot be the | aw.

L1l
For the foregoing reasons, the judgnent is VACATED; judgnent

i's RENDERED for Wells Fargo.

VACATED and RENDERED



